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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
     GENERAL   -ALM § 13.03.*
EXEMPTIONS
EARNED INCOME CREDIT.  The debtor claimed a federal
tax refund, resulting from an earned income credit, as exempt
earnings from personal services under Okla. Stat. tit. 31, §
1.1.A. The court held that the earned income credit was in the
nature of a refund of overpayment of taxes and was not
earnings from personal services; therefore, the refund was not
eligible for the Oklahoma personal earnings exemption.  In re
Dickerson, 99-1 U.S. Tax Cas. (CCH) ¶50,234 (Bankr. 10th
Cir. 1998).
SECURED CLAIMS . The debtor had purchased a used
pickup about one year before filing for bankruptcy. The debtor
still owed over $6,000 on the vehicle which was purchased for
$7,000 borrowed by a secured loan from the dealer. The issue
was the value of the pickup truck on the date of the petition so
as to determine the secured amount of the claim for the
outstanding loan amount. The debtor argued that the vehicle
was to be valued at the wholesale “blue book” value which
could be obtained by selling the truck to a dealer. The court
examined Associates Commercial Corp. v. Rash, 117 S. Ct.
1879 (1997), and determined that the Supreme Court held that
collateral was to be valued at replacement cost which depended
upon all facts and circumstances of each case. In this case, the
court held that the recent purchase of the pickup was
determinative of the cost of replacing the vehicle by the debtor,
since the vehicle had not changed much in condition after
purchase. In re Ruiz, 227 B.R. 264 (Bankr. W.D. Tex. 1998).
   FEDERAL TAXATION   -ALM § 13.03[7].*
AUTOMATIC STAY . The debtors filed for Chapter 13 and
their plan was confirmed, providing for payment of a $182.92
federal tax claim. However, the IRS withheld a post-
confirmation tax refund to cover payment of the tax claim,
requiring the debtors to affirm the offset before the IRS would
release the excess of the refund. The debtors filed an action for
actual damages, arguing that the IRS’s withholding of the
refund violated the automatic stay. The debtor’s motion
included a claim for damages for emotional distress and the IRS
sought a ruling that damages for emotion distress could not be
recovered for a violation of the automatic stay. The court held
that emotional distress damages were recoverable. In re
Holden, 226 B.R. 809 (Bankr. D. Vt. 1998).
DISCHARGE . The debtor originally filed a Chapter 13 case
on February 25, 1993, but dismissed the case on June 1, 1995.
The present Chapter 7 case was filed on August 27, 1997 and
the debtor sought a ruling that 1991 and 1992 taxes were
dischargeable as due more than three years before the chapter 7
filing. The Bankruptcy Court held that, under the plain
language of the statute, Section 507(a)(8)(A)(i), the previous
bankruptcy case did not toll the three year period. The appellate
court reversed, holding that the clear Congressional intent was
that the IRS was to have a full three years to collect a tax and
that the Section 507 three year limitation was tolled during the
previous bankruptcy case. In re Palmer, 99-1 U.S. Tax Cas.
(CCH) ¶ 50,238 (Bankr. 6th Cir. 1999).
FEDERAL AGRICULTURAL
PROGRAMS
AGRICULTURAL FAIR PRACTICES ACT . The
plaintiffs were sugar beet growers who had growing contracts
with the defendant over several years. The plaintiffs
complained that the defendant improperly tested the sugar
content of the beets delivered to the defendant such that the
payments for the beets were artificially decreased. The
plaintiffs argued that this improper testing was a violation of
t  Agricultural Fair Practices Act (AFPA), 7 U.S.C. § 2303(e),
in that the defendant made “false reports about the finances,
management, or activities” of the defendant. The court agreed
tha  a rep rt based on the improper testing of sugar content was
cove ed by the statute; however, the court held that the AFPA
only prohibited the use of false reports to influence producers to
join or not join an agricultural association. Leonhardt v.
Western Sugar Co., 160 F.3d 631 (10th Cir. 1998).
CROP INSURANCE. The FCIC Board has announced
approval for reinsurance and subsidy the insurance of corn,
grain sorghum, soybeans, cotton, and rice in selected states and
counties under the Crop Revenue Coverage plan of insurance
for the 1999 crop year.
Following is a complete list of insurable CRC crops by state
for the 1999 crop year: AL: corn, cotton, grain sorghum,
soybeans, wheat; Arizona: corn, cotton, wheat; AR: corn,
cotton, grain sorghum, rice, soybeans, wheat; CA: corn, cotton,
grain sorghum, rice, wheat; CO: corn, grain sorghum, wheat;
GA: corn, cotton, grain sorghum, soybeans, wheat; FL: corn,
cotton, grain sorghum, rice, soybeans; ID: corn, wheat; IL:
corn, grain sorghum, soybeans, wheat; IN: corn, grain sorghum,
soybeans, wheat; IA: corn, grain sorghum, soybeans, wheat;
KS: corn, cotton, grain sorghum, soybeans, wheat; KY: corn,
grain sorghum, soybeans, wheat; LA: corn, cotton, grain
sorghum, rice, soybeans, wheat; MD: corn, grain sorghum,
soybeans; MI: corn, grain sorghum, soybeans, wheat; MN:
corn, grain sorghum, soybeans, wheat; MS: corn, cotton, grain
sorghum, rice, soybeans, wheat; MO: corn, cotton, grain
sorghum, rice, soybeans, wheat; MT: corn, wheat; NE: corn,
grain sorghum, soybeans, wheat; NM: corn, cotton, grain
sorghum, wheat; NC: corn, cotton, grain sorghum, soybeans,
wheat; ND: corn, grain sorghum, soybeans, wheat; OH: corn,
grain sorghum, soybeans, wheat; OK: corn, cotton, grain
sorghum, rice, soybeans, wheat; OR: corn, wheat; SC: corn,
cotton, grain sorghum, soybeans, wheat; SD: corn, grain
sorghum, soybeans, wheat; TN: corn, cotton, grain sorghum,
rice, soybeans, wheat; TX: corn, cotton, grain sorghum,
soybeans, wheat; UT: corn, wheat; VA: corn, cotton, grain
sorghum, soybeans, wheat; WA: corn, wheat; WI: corn, grain
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sorghum, soybeans, wheat; WY: corn, wheat. 64 Fed Reg.
4609 (Jan. 29, 1999).
HOGS. The FSA has issued interim regulations for the Small
Hog Operation Payment Program, authorized by 7 U.S.C. §
612c. Producers of hogs may receive a direct payment of up to
$5 for each eligible hog to help offset producers’ financial
losses on hogs sold from July 1, 1998, through December 31,
1998. This action is designed to provide immediate financial
assistance to hog producers who recently experienced the
lowest market prices in over five decades. 64 Fed. Reg. 6495
(Feb. 10, 1999).
INSECTICIDE . See Hoelck v. ICI Americas, Inc., 584
N.W.2d 52 (Neb. Ct. App. 1998) under Product Liability
infra.
FEDERAL ESTATE AND GIFT
TAX
ADMINISTRATIVE EXPENSES . The decedent’s estate
claimed an administrative expense deduction for federal taxes
paid on the decedent’s estate. The issue was whether Fla. Stat. §
733.707 considered federal taxes to be administrative expenses.
The court held that federal taxes were classified as Class 3
claims which were not administrative expenses under the
Florida statute; therefore, the taxes were not administrative
expenses eligible to be deducted from the decedent’s estate.
Est. of Papworth, 99-1 U.S. Tax Cas. (CCH) ¶ 60,335 (M.D.
Fla. 1998).
LIFE INSURANCE . A corporation was wholly-owned by
members of one family. The corporation owned a life insurance
policy on one of the parents of the family. The children
purchased the insurance policy from the corporation for a
promissory note and then borrowed against the policy to pay off
the note. Before the sale of the insurance policy, the parents
gave limited partnership interests, valued at $10,000 each, to
the children. The IRS ruled that the proceeds of the insurance
policy at the death of the parent would not be included in the
children’s income because the transaction was a transfer to a
partner of the insured. The IRS also ruled that the gifts of
limited partnership interests were eligible for the annual
exclusion and would not be included in the parent’s gross estate
under I.R.C. § 2035 if (1) the parent transfers controlling
interests in the corporation to the children more than three years
before death, or (2) the transfer of the life insurance policy to
the children constitutes a bona fide sale for adequate and full
consideration in money or money's worth. Ltr. Rul 9905010,
Oct. 30, 1998.
VALUATION OF STOCK . The taxpayer made several
transfers to a son and grandchildren of shares in a closely-held
C corporation. The taxpayer timely filed gift tax returns for
these transfers. On these returns, the taxpayer discounted the
value of the gifts by an amount attributed to the potential capital
gains tax liability of the corporation upon liquidation, or upon
the sale or distribution of its assets. The IRS disputed this
discount and issued notices of deficiency. On cross motions for
summary judgment, the Tax Court found for the IRS holding
that no reduction in the value of closely held stock to reflect
potential capital gains was warranted where the evidence failed
to establish that a liquidation of the corporation or sale of the
corporation's assets was likely to occur. The Second Circuit
reversed the Tax Court and held that, in valuing closely-held
stock, a discount for the built in capital gains tax liabilities
could apply depending on the facts presented. The IRS has
announced an acquiescence in this opinion to the extent that it
holds that there is no legal prohibition against such a discount.
The applicability of such a discount, as well as its amount, will
hereafter be treated as factual matters to be determined by
competent expert testimony based upon the circumstances of
each case and generally applicable valuation principles.
Eisenberg v. Comm’r, 155 F. 3d 50 (2d Cir. 1998), rev'g,
T.C. Memo. 1997-483, acq., AOD/CC-1999-001.
The decedent’s estate included stock in a personal holding
company. The court held that the value of the stock was to be
determined based on the fair market value of its assets, which
consisted mainly of timberland, after taking into account the
present-value, corporate-level capital gains tax consequences,
but without regard to other discounts or a beneficiary settlement
agreement. A discount was allowed for potential, corporate-
level capital gains because the company had a valid I.R.C. §
631 election that treated the cutting of timber each year as
though it were a sale or exchange of the timber. Moreover, the
court found that the most likely buyer of the stock would be a
timber company or pension fund that would take into account
the present-value tax consequences of built-in capital gains
when arriving at the amount to pay for the company's stock.
The court held that the estate was entitled to a 3 percent lack-
of-marketability discount because 3 percent of the assets of the
company lacked marketability. However, a nuisance discount
due to the existence of a minority shareholder was not allowed
in light of the desirable assets of the corporation. Est. of
Jameso  v. Comm’r, T.C. Memo. 1999-43.
FEDERAL INCOME
TAXATION
BAD DEBT. The taxpayer had purchased a  $100,000
promiss ry note given by one son to the other. The note was
originally to be paid at 13 percent interest until the borrowing
son received the proceeds of life insurance on the life of the
b rrower’s partner who was murdered. However, the borrower
was charged with the murder and the insurance company
refus d to pay on the policy. The borrower’s business failed and
the borrower could not repay the note. The taxpayer claimed the
unpai  balance as a bad debt deduction. The court held that the
note was a bona fide loan because (1) a note was issued, (2)
interest was charged, paid and declared on the taxpayer’s
income tax return, (3) demand was made for repayment, and (4)
the borrower was solvent at the time of the loan. The court held
that the note was eligible for the bad debt deduction.  Barr v.
Comm’r, T.C. Memo. 1999-40.
The majority shareholder of a corporation made advances to
the corporation in exchange for promissory notes. The
shareholder made a demand to collect on the notes and filed suit
t  collect on the notes. While the suit was pending, the
shareholder claimed a business bad debt deduction for the
amount of the advances. The court found that the shareholder
had not presented any evidence that the notes became worthless
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in the year of the deduction and that the pending suit was
inconsistent with the deduction claim. The court held that the
deduction would not be allowed. Stanley v. Comm’r, T.C.
Memo. 1999-20.
CORPORATIONS-ALM § 7.02.*
COMPENSATION. The taxpayer was a shareholder and
president of a closely-held corporation. The corporation’s
escrow business was unsuccessful and instead of giving the
taxpayer a salary, the corporation loaned money to the taxpayer
until the corporation business terminated. The loans were
supposed to be repaid from back wages to be paid when the
business became successful. The court found that the taxpayer
had little expectation that the back wages would be paid and
held that the loans were taxable as wages to the taxpayer.
Katsaros v. Comm’r, T.C. Memo. 1999-23.
DEPRECIATION- ALM § 4.03[4].* The IRS has issued
tables detailing the (1) limitations on depreciation deductions
for owners of passenger automobiles first placed in service
during calendar year 1999, including separate limitations on
passenger automobiles designed to be propelled primarily by
electricity and built by an original equipment manufacturer
(electric automobiles); (2) the amounts to be included in income
by lessees of passenger automobiles first leased during calendar
year 1999, including separate inclusion amounts for electric
automobiles; and (3) the maximum allowable value of
employer-provided automobiles first made available to
employees for personal use in calendar year 1999 for which the
vehicle cents-per-mile valuation rule provided under Treas.
Reg. § 1.61-21(e) may be applicable.
For automobiles (other than electric automobiles) placed in
service in 1999 the depreciation limitations are as follows:
   Tax Year     Amount  
1st tax year....................................$3,060
2d tax year.......................................5,000
3d tax year.......................................2,950
Each succeeding year........................1,775
For electric automobiles placed in service in 1999 the
depreciation limitations are as follows:
   Tax Year     Amount  
1st tax year....................................$9,280
2d tax year.....................................14,900
3d tax year.......................................8,950
Each succeeding year........................5,325
Rev. Proc. 99-14, I.R.B. 1999-__, __.
HOBBY LOSSES. The taxpayer was employed full time as a
nurse. The taxpayer’s deductions in excess of income from a
horse breeding activity were disallowed by the IRS as hobby
losses. The court held that the taxpayer was entitled to the
deductions in excess of income from the horse breeding activity
because (1) although the taxpayer had not had a profitable year
and derived some tax benefits from the horse breeding losses,
the taxpayer had a business plan and conducted the activity in a
businesslike manner; (2) the taxpayer developed an expertise in
Appaloosa pedigrees and bloodlines; (3) the taxpayer devoted
nearly all of the taxpayer’s personal time, including vacations,
to the activity; (4) the taxpayer expected the horses to
appreciate in value; and (5) the taxpayer had successfully
operated a prior business. McNaught v. Comm’r, T.C. Memo.
1999-25.
INFORMATION RETURNS . The IRS has issued proposed
regulations relating to the designation of the person required to
report the income earned on qualified settlement funds and
certain other funds, trusts, and escrow accounts, and other
related rules. The proposed regulations would affect qualified
settlement funds, qualified escrow accounts and qualified trusts
established in connection with deferred like-kind exchanges,
escrow accounts established in connection with sales of
property, disputed ownership funds, and parties to these escrow
accounts, trusts, and funds. 64 Fed. Reg. 4801 (Feb. 1, 1999).
NET OPERATING LOSSES. The taxpayer had NOLs for
1987 nd 1988 and did not make the election to carry forward
the unused net operating losses. The taxpayer filed for
bankruptcy in 1990 and the case was still open in 1995. The
taxpayer used the NOLS in 1991, 1992 and 1993. The court
disallowed the NOLs for 1991 through 1993 because the
taxpayer had not made the election to carryforward the NOLs
and the NOLs passed to the bankruptcy estate and were the
property of the estate in the years the taxpayer tried to use the
NOLs.  McGuirl v. Comm’r, T.C. Memo. 1999-21.
PENSION PLANS . The IRS has adopted as final regulations
under I.R.C. § 3121(v)(2) that provide guidance as to when
amounts deferred under or paid from a nonqualified deferred
compensation plan are taken into account as wages for purposes
of the employment taxes imposed by the FICA. 64 ed. Reg.
4542 (Jan. 29, 1999).
PREPAID INTEREST . The taxpayers were husband and
wife and filed joint federal income tax returns on a calendar
year basis using the cash receipts and disbursements method of
accounting. Late in one year the taxpayers acquired a principal
residence and obtained a mortgage to finance the purchase from
a lender. The taxpayers paid 1.25 points to the lender in
connection with the mortgage. The taxpayers' itemized
deductions for that year, including the points paid to the lender,
were less than the standard deduction available to them for that
year; therefore, the taxpayers utilized the standard deduction for
that year and amortized the points over the remaining life of the
loan beginning in the following year. The IRS noted that I.R.C.
§ 461(g) did not require cash method taxpayers to deduct points
paid on a residential mortgage but only permitted the deduction;
therefore, the IRS ruled that the taxpayers could choose to
amortize the points over the life of the loan. Ltr. Rul. 9905033,
Nov. 10, 1998.
RETURNS. The IRS announced that its internet site
(http://www.irs.ustreas.gov) now contains links to the web sites
of companies which offer e-filing services. IR-99-16, Feb. 10,
1999.
S CORPORATIONS-ALM § 7.02[3][c].*
DISCHARGE OF INDEBTEDNESS. The taxpayer was a 95
percent shareholder in an S corporation. The corporation had
discharge of indebtedness income in one tax year which was
not recognized because the corporation was insolvent. The
taxpayer increased the basis of the stock by the taxpayer’s share
of the discharge of indebtedness income. The court held that the
determination of discharge of indebtedness income was made at
the corporation level and that the discharge of indebtedness
income did not pass to the taxpayer because the discharge of
indebtedness income was not recognized at the corporation
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level because of the insolvency exception. Cron n v. Comm’r,
T.C. Memo. 1999-22.
The same holding was reached on similar facts. Pugh v.
Comm’r, T.C. Memo. 1999-38.
TRUSTS. An S corporation had a Qualified Subchapter S
trust (QSST) as a shareholder. The directors and shareholders
adopted a plan of complete liquidation under which all of the
operating assets would be sold and the proceeds distributed to
the shareholders in complete liquidation of the corporation. The
corporation obtained a buyer of the corporate assets and had
sufficient funds left over after payment of debts to make a
distribution to the trust. The IRS ruled that the trust and not the
trust beneficiary would recognize its share of the gain or loss
from the sale of the corporate assets and from the distribution in
liquidation of the corporation. Ltr. Rul. 9905011, Nov. 4,
1998.
SALE OF FARM PROPERTY . Legislation has been re-
introduced in the U.S. Senate (but not yet passed) which would
allow natural persons to exclude from income up to $500,000
($250,000 for married persons filing separately) of gain from
the sale of qualified farm property, including land, during the
person’s lifetime. The provision is similar to the exclusion of
gain provision for the sale of a personal residence enacted in
1997. Qualified farm property includes property used for
farming purposes by the taxpayer or a member of the taxpayer’s
family in which the taxpayer or a member of the taxpayer’s
family materially participates in the farming operation. S. 317,
106th Cong., 1st Sess. (1999), adding I.R.C. § 121A
SALE OF RESIDENCE . This case was decided under the
pre-1997 rules for sale of a residence. The taxpayer had owned
and lived in a residence for 22 years before being transferred to
another city. The taxpayer placed the residence for sale for six
months before relocating to a rented apartment in the new city.
The residence was not sold until four years later so the taxpayer
had lived in the residence only 1 year and four months of the
five years before the sale. The taxpayer sought to exclude
$125,000 of the gain under I.R.C. § 121. The IRS sought
summary judgment based on the failure of the taxpayer to have
lived in the residence a total aggregate of three years of the last
five years of ownership. The court denied the summary
judgment motion, holding that determination of the occupancy
requirement was to be made on a total facts and circumstances
bases surrounding the ownership and occupancy of the
residence. The court indicated that the three year occupancy
requirement was not absolute and that the three year
requirement could be reduced if the taxpayer made a good faith
effort to sell the residence. Gummer v. United States, 40 Fed.
Cl. 812 (1998).
TRUSTS. The IRS has adopted as final regulations
concerning the definition, under I.R.C. § 7701(a)(30), of a
domestic trust. The regulations follow the statute in providing
two circumstances under which a trust will be considered a
domestic trust: (1) a court in the United States is able to
exercise primary supervision over the administration of the trust
and (2) one or more United States fiduciaries are authorized to
control substantial decisions of the trust. The regulations also
provide a safe harbor where (1) the trust has only United States
fiduciaries, (2) the trust is administered entirely within the
United States, and (3) the trust is not subject to an automatic
migration provision. 64 Fed. Reg. 4967 (Feb. 2, 1999).
PRODUCT LIABILITY
FERTILIZER . The plaintiffs were victims of the bombing of
the Oklahoma Federal Building and sued in negligence and
products liability the defendant fertilizer manufacturer for
damages resulting from use of the defendant’s products in the
bombing. The plaintiffs argued that the ammonium nitrate
produced by the defendant was unreasonably dangerous and
defective in that the chemical was not produced in a
nonexplosive form available at the time. The court held that the
defendant was not liable for the bombing because the actions of
the persons who constructed the bomb were an intervening
cause of the bombing which was not reasonably foreseeable by
the defendant. Gaines-Tabb v. ICI Explosives, USA, Inc., 160
F.3d 613 (10th Cir. 1998), aff’g, 995 F. Supp. 1304 (W.D.
Okla. 1997).
INSECTICIDE . The plaintiff was injured while burning bags
which had contained insecticide manufactured by the
defendant. The residual insecticide gases exploded and burned
the plaintiff. The plaintiff sued in strict liability and negligence.
The plaintiff alleged that the packaging of the insecticide was
defective and that the defendant failed to properly test the
packing for combustibility. The court held that the EPA was
given authority under FIFRA to regulate the packaging of
pesticides and a claim of defective packaging would be pre-
empted by FIFRA. However, the plaintiff raised an issue that
the defendant had not obtained EPA approval of the packaging;
ther fore, the court held that summary judgment could not be
granted for pre-emption by FIFRA on the grounds that
packaging was regulated by the EPA. The court also denied
ummary judgment on the issue of whether FIFRA pre-empted
the negligent-testing claim.  Hoelck v. ICI Americas, Inc., 584
N.W.2d 52 (Neb. Ct. App. 1998).
ZONING
AGRICULTURAL USE . The plaintiffs were owners of land
which was undeveloped but which was intended for
development as urban property. The property was within the
city limits of Redmond, WA. The city adopted a comprehensive
plan which designated the plaintiffs’ lands as agricultural land.
The initial question was whether the lands were agricultural
since the lands were not used for farming or other agricultural
activities but were left fallow while awaiting development. The
court held that the statute, Rev. Code Wash. § 36.70A.030,
included in its definition of agricultural land land which was
used for and which was capable of use for agricultural
purp ses. Since the plaintiffs’ lands were capable of
ag icultural production, the designation as agricultural land was
not improper. However, the city did not have a transfer of
deve opment rights program in place at the time of the
designation, as required by the statute; therefore, the
agricultural designation was held improper. City of Redmond
v. Central Puget Sound, 959 P.2d 1091 (Wash. 1998).
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